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K.M.C. v. HUNGARY JUDGMENT

In the case of K.M.c. v. Hungary,
The European Court of Human Rights (Second Section), sitting as a

Cham ber composed of:
Françoise Tulkens, President,
Danutë Jocienë,
Isabelle Berro-Lefèvre,
Andrâs Saj6,
I~I1Karaka~,
Paulo Pinto de Albuquerque,
Helen Keller,judges,

and Stanley Naismith, Section Registrar,
Having deliberated in private on 19 June 2012,
Delivers the following judgment, which was adopted on that date:

PROCEDURE
1. The case originated in an application (no. 19554/11) against the

Republic of Hungary lodged with the Court under Article 34 of the
Convention for the Protection of Human Rights and Fundamental Freedoms
("the Convention") by a Hungarian national, Ms K.M.C. ("the applicant"),
on 22 March 2011. The President of the Section aeeeded to the applicant's
request not to have her name disclosed (Rule 47 ~ 3 of the Rules of Court).
2. The applicant was represented by Mr A. Kâdâr, a lawyer practising in

Budapest. The Hungarian Government ("the Government") were
represented by Mr L. Holtzl, Agent, Ministry of Public Administration and
Justice. J

3. The applicant submitted under Article 6 of the Convention that her
dismissal could not be effectively challenged in court for want of reasons
given by the employer.
4. On 12 September 2011 the application was communicated to the

Government. It was also decided to rule on the admissibility and merits of
the application at the same time (Article 29 ~ 1).

THEFACTS

1. THE CIRCUMSTANCES OF THE CASE

-7 5. The applicant was born in 1973 and lives in Péeel.
6. The applicant was a civil servant working in the service of an

administrative inspectorate. Applying Act no. LVIII of 2010 on the Legal
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Status of Govemment OfficiaIs (see below), her employer dismissed her
from service on 27 September 2010 without giving any reasons for that
dismissaI.

7. The applicant did not challenge this measure in court, considering that
in the absence of reasons for her dismissal, she couId not sue her former
employer with any prospect of success. The statutory time-limit in this
respect expired on 26 October 2010.

8. On 18 February 2011 the Constitutional Court annulled as
unconstitutional the impugned section 8(1) of Act no. LVIII of 20 10, as of
31 May 2011 (see paragraph 16 below).

9. On 6 May 2011 theConstitutional Court gave a decision (see
paragraph 17 below) conceming the non-applicability of laws, declared
unconstitutional,. in cases still pending before an ordinary court.

II. RELEVANT DOMESTIC AND INTERNATIONAL TEXTS

10. Act no. XX of 1949 (the Constitution in force at the material time)
provided as follows:

Article 57

"(1) In the Republic of Hungary, everyone shaH be equal before the law and entitled
to have any charges brought against him as welI as his civil rights and obligations
determined in a fair and public trial by an independent and impartial court established
bylaw."

Article 70

"(6) AlI Hungarian citizens shaHhave the right to hold a public office in accordance
with their suitability, qualifications and professional knowledge."

11. Section 8(1) of Act no. LVIII of 2010 on the Legal Status of

l Govemment OfficiaIs, as in force between 6 July 2010 and 31 May 20 11,
provided that a civil servant could be dismissed from service, with a notice
period of two months, without the employer giving any specifie reasons for
the dismissaI.

12. Act no. CXXV of 2003 on Equal Treatment and the Promotion of
Equal Opportunities provides as follows:

Section 8

"Provisions resulting in a situation where one person or group is treated less
favourably than another is, has been or would be treated in a comparable situation on
account oftheir real or presumed

a) sex, b) racial origin, c) colour, d) nationality, e) belonging to a national or ethnie
minority, f) mother tongue, g) disability, h) state of health, i) religious or ideological
conviction,j) political or other opinion, k) family status, 1)motherhood (pregnancy) or
fatherhood, m) sexual orientation, n) sexual identity, 0) age, p) social origin,
q) financial status, r) the part-time nature of an employment or other work
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relationship, s) membership in an interest representation organisation, t) other status,
attribute or characteristic (hereinafter coHectively: characteristics)

shaH amount to direct negative discrimination."

Section 19

"(1) In proceedings instituted on account of a violation of the equal treatment
requirement, the injured party or the party entitled to assert public interest c1aims shaH
substantiate that:

a) the injured person or group has suffered a disadvantage, or - in case of asserting
public interest c1aims- an imminent danger thereof exists, and

b) the injured party or group did at the time when the violation of law was
committed - actuaHy or according to the presumption of the violator - possess a
characteristic specified in Article 8.

(2) If the case described in subsection (1) has been substantiated, the other party
shaHbear the burden of proving that:

a) the circumstances substantiated by the injured party or the party entitled to assert
public interest c1aims did not exist, or

b) the party complied with the equal treatment requirement, or in respect of the
given relationship he was not obliged to comply with the equal treatment
requirement. "

Section 22

"(1) The following shaH not amount to violation of the equal treatment requirement:

a) proportionate discrimination justified by the nature or characteristic of the work
and based on aH the relevant and lawful conditions that are to be taken into
consideration for the employment,

b) discrimination on the ground of religious or other ideological conviction or
national and ethnic origin directly flowing from the spirit basicaHy determining the
nature of the organisation, justified in view of the content or nature of the
occupational activity at issue, and amounting to genuine occupational requirement."

13. Act no. XXII of 1992 on the Labour Code provides:

Section 4

"(2) The exercise of a right shaH, in particular, be construedimproper if it is
intended for or leads to the impairment of the rightful interests of other persons, the
limitation of other persons' potential for interest assertion, their harassment, or the
suppression of the expression oftheir opinion."

Section 89

"(2) With the exceptions specified in subsection (6), employers shaH be under a duty
to give reasons for a dismissal. The reasons given shaH c1early indicate the cause of
dismissal. In case of dispute the genuineness and adequacy of the reasons given for
the dismissal shaHbe proved by the employer.
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(6) The employer shaH be under no duty to give reasons for the ordinary dismissal
ofan employee if the employee is to be considered a pensioner within the meaning of
section 87/A (1) a)-g)."

Section 90

"(1) Employers shaH not terminate an employment by ordinary dismissal during the
periods specified below:

a) incapacity for work due to ilIness ...,

b) for the period of sick leave granted for caring for a sick child,

c) unpaid leave taken for nursing or caring for a close relative (section 139),

d) during a treatment related to a human reproduction procedure specified under a
separate Act, during pregnancy, for three months after giving birth, and matemity
leave [subsection (1) of section 138],

e) during unpaid leave taken for the purpose of nursing or caring for children
[subsection (5) of section 138], until the child reaches the age of three, during the
period of eligibility for child-care aHowance, irrespective oftaking any unpaid leave,

f) during regular or reserve army service, from the date of receiving the enlistment
orders or the notice for the performance of civil service,

g) the entire period of incapacity for work of persons receiving rehabilitation
benefits under a separate Act ofParliament."

14. Act no. XXXII of1989 on the Constitutional Court (as in force at the
material time) provided:

Section 38

"( 1) Observing the unconstitutionality of a law applicable in a case before him ... the
judge shaH ... submit a motion to the Constitutional Court.

(2) Anyone aHeging that a law applicable in his case pending before a court is
unconstitutional may file a request initiating the judge's action specified under
subsection (1)."

Section 48

"(1) Anyone who suffered a violation of law on account of the application of an
unconstitutional law and has exhausted aH other available legal remedies or no other
legal remedy is provided for him may, on account of the violation of his rights
enshrined in the Constitution, file a constitutional complaint with the Constitutional
Court.

(2) The constitutional complaint shaH be filed in writing within sixty days from the
service ofthe final decision."

15. Act no. III of 1952 on the Code of Civil Procedure provides as
follows:

Section 262/A

"According to the decision of the Supreme Court, a final judgment shaH be subject
to reopening if a constitutional complaint is sustained by the Constitutional Court with



K.M.C. v. HUNGARY JUDGMENT 5

retroactive exclusion, in the given case, of the applicability of the law declared
unconstitutional. "

16. Constitutional Court decision no. 8/2011. (l1.18.) AB contains the
following passages:

"IV. 1. ... Within the confines of the Constitution, the legislator enjoys great
freedom in regulating public service relationships .... In 1992 in the public sector _
where the legal positions of both the employers and the employees are determined by
their dependence on the State budget - public-Iaw regulations, basically
corresponding to the characteristics of the closed public service system, were
introduced. The legal status of the individuals who perform work in the service of the
State was - according to the specifie features of the activities performed - governed
by the legislature in separate Acts of Parliament. ... The basic feature of the closed
public service system is that the content of the public service relationship and the
rights and duties of the subjects of the legal relationship are govemed not by the
parties' agreement but by statutes, by law.... The content of the public service
relationship is regulated under the law, regard being had to the fact that public
servants carry out the tasks of the State, and, in performing their tasks, they exercise
public powers, consequently - compared to other employees - additional statutory
requirements must be imposed on them. The activity of public servants must serve the
interest of the public, it must be professional, impartial, devoid of influence and bias,
therefore public servants must meet up-to-date and high-standard professional
requirements, must bear particular responsibility for their work and are subject to
strict conflict-of-interest rules; however, the incomes eamed in the public service
remain below the wages that can be obtained in the private sector, since the source of
public servants' remuneration is the State budget. The starting point for the c10sed
public service system ... is that « additional requirements - compliance with which
may and must be demanded from persons engaged in public service - may only be
imposed in retum for additional entitlements ». Such additional entitlements include
the career system regulated and the salary guaranteed in an Act of Parliament, the
predictable and safe 'public service life career' system and the additional allowances.
A basic characteristic of the c10sed public service system is the stability of public
service relationship, namely that a public servant may be removed from office only
where the conditions specified in an Act of Parliament are met. While until the 1980s
the public service systems of various States were characterised by the graduaI
extension of the c10sed public service system, since then a strongly critical approach
to the c10sed systems has become more and more dominant. As a consequence, in
almost ail European States, public service reform processes have been launched in
order to enhance the efficiency, performance and standards of the public
administration. The direction of the reforms is to loosen the rigidity of the c10sed
system, and to bring it c10ser to the regulation of private sector labour relations. The
method generally applied for the loosening of the rigidity of the c10sed system is the
loosening of the previously strictly interpreted concept of 'non-dismissibility' and the
widening of the grounds of dismissal.

The Hungarian Act on the Legal Status of Public Servants ("Ktv.") has never been
based on the principle of 'non-dismissibility', as it has widely recognised the
possibility of dismissing public servants from office and the grounds and conditions of
dismissal have even been widened in the period having elapsed since 1992....

2.... The Act on the Legal Status of Govemment OfficiaIs ("Ktjt.") - with its rules
on the termination of government official legal relationship - introduced essential
changes in the system of public service as it had been created under the Ktv. and
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terminated the relative stability ofthe public service relationship guaranteed under the
Ktv.... The Ktv. rules on the termination of the legal relationship by dismissal from
office not being applicable ... the government officiaIs' legal relationship may be
terminated by release from office by the employer without giving reasons ....

3.... In the context of labour relations as regulated under the Labour Code ("Mt.") ...
the Constitutional Court [...] evaluated the duty of giving reasons - interpreted as a
restriction on the employer's right freely to dismiss an employee - as a privilege
providing additional protection for employees, to which protection no person had a
constitutional right. The employer's right freely to dismiss an employee can only be
interpreted in the context of employment relationships based on contract, not in the
context of civil service relationship based on the KÛt. In public service relationships
the right of dismissal from office is based not on the freedoms of contract but an Act
of Parliament; in case of dismissal from office by the employer the duty to give
reasons cannot be regarded as a "preference rule"; on the contrary, it is a guarantee
flowing from the nature of the legal relationship .... In public service relationships, the
statutory regulations concerning the grounds of dismissal from office constitute an
issue of constitutionality, it being a guarantee corresponding to the specifie features of
public service relationships. [These] regulations and, consequently, the obligation to
give reasons for dismissal has ... been regarded by the Constitutional Court ... as a
guarantee having constitutional significance ...

4. ... The special features of public-servant and government-official legal
relationships ... are determined by the fact that '" officiaIs hold public offices, perform
State duties, adopt and prepare State decisions ... therefore those relationships are
basicaHy public-Iaw relationships by their nature.

Article 70(6) regulates the right to hold a public office as citizens' fundamental
right. The protection of the right to hold a public office shaH primarily mean that the
State cannot make employment to public offices dependent on conditions which
exclude, without constitutional reasons, Hungarian citizens from the possibility of
acquiring a public office or make it impossible for a citizen or a group of citizens to
hold a public office .... The constitutional protection flowing from the right to hold a
public office does not mean that the holder of a public office cannot be dismissed
from office .... Within the confines of the Constitution, the legislature enjoys a wide
margin of freedom in regulating the grounds for release from office; this freedom,
however '" shaH not extend to granting free and unrestricted power to the person
exercising the employer's rights to dismiss an incumbent from office. Free decisional
power granted without any statutory limitation to the person exercising the employer's
rights ... restricts, according to the Constitutional Court, in an unconstitutional manner
the right to hold a public office, provided for by Article 70(6) of the Constitution. [It
is required] that the substantive-Iaw framework of the employer's decision be
determined in an Act ofParliament. ...

5.... As to government officiaIs' dismissal from office, the absence of grounds for
dismissal and the lack of any statutory rules concerning the employer's obligation to
give reasons endangers the 'party-neutrality' , the independence from political
influence, the impartiality and, therefore, the lawfulness of decisions of the public
administration. OfficiaIs working in the organisation of public administration perform
their tasks in a strictly hierarchical organisation. [If] government officiaIs are not
granted protection from dismissal from office, the person exercising the employer's
rights may, at any time and without giving reasons, discontinue their employment,
[and] they cannot be expected openly to stand up for their professional and legal
position, ifthey risk losing their jobs ....
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6.... The general judicial legal protection enshrined in Article 57(1) of the
Constitution is also guaranteed by Article 6 ~ 1 of the European Convention on
Human Rights. In its recent case-Iaw, the European Court of Human Rights - which
has gradually extended the applicability of Article 6 ~ 1 to labour disputes conceming
the service of civil servants (Fryd/ender v. France [GC], no. 30979/96, ECHR
2000-VII; Vi/ho Eskelinen and Others v. Fin/and [GC], no. 63235/00, ECHR 2007-11;
Jordan Jordanov and Others v. Bu/garia, no. 23530/02, 2 July 2009) - considers the
right to effective judicial review as part of the right to a fair trial inchided in the right
to access to a court. For the European Court of Human Rights, the judicial legal
protection is not effective if there is a procedural or substantive obstacle to a genuine
judicial examination of the parties' c1aims on the merits (De/court v. Be/gium,
17 January 1970, Series A no. 11; Barberà, Messegué and Jabardo v. Spain,
6 December 1988, Series A no. 146)....

The Constitutiona1 Court holds that by failing to regulate the statutory conditions of
dismissal from office by the employer and by allowing for the possibility of not giving
reasons for the decision, the legislature disproportionately restricted the right of
govemment officiais tojudicial legal protection, guaranteed under Article 57(1) of the
Constitution. In the absence of an obligation to give reasons and of any rules
providing guidance for the determination of the lawfulness of a dismissal, the scope of
cases (nuIlity of and barrier to dismissal, violation of equal treatment, misuse of
rights) in which a govemment official may tum to court with any prospect of success
and in which thé court can decide on the merits of a dismissal has become
significantly reduced. Under the Ktjt., in public service-related legal disputes the
unlawfulness of a dismissal by the employer must be proved by the govemment
official. An exception to this rule is made in cases when the legal dispute is based on a
violation of the equal treatment requirement; in such proceedings - under section 19
of Act no. CXXV of 2003 on Equal Treatment and the Promotion of Equal
Opportunities - the injured party needs only to substantiate the violation, and it is for
the employer to prove that he complied with the equal treatment requirement. Public
servants may also tum to court for improper use ofrights, violating section 4 of Mt.

... As it can be concluded from the reasoning of the Act, section 8 (1) of the Ktjt.
allows - in the interest of simpler realisation of govemment endeavours - for the
possibility of the termination by the employer of govemment officiais' legal
relationship without any legal Iimits.

... The Constitutional Court holds that this vulnerable position of govemment
officiais, their being treated as "means" for resolving State tasks, is contrary to human
dignity."

17. Constitutional Court decision no. 35/2011. (V.6.) AB contains the
following passages:

"1. The Constitutional Court holds that it is a constitutional requirement that legal
disputes put before a judge be determined on the basis of constitutional laws. If a
judge perce ives the unconstitutionality of a law applicable in the case pending before
the court, he shall ... be obliged to initiate proceedings before the Constitutional Court,
under section 38(1) of Act no. XXXII of 1989 on the Constitutional Court ("Abtv.").

2. In the 'concrete norm control' proceedings instituted upon ajudge's initiative, the
Constitution al Court may pronounce a general prohibition of the application of the
law found unconstitutional in aIl civil actions with identical factual basis, to be
determined under the same law. If only specific, rather than general, prohibition of
application has been ordered by the Constitutional Court, the latter shall - upon a



8 K.M.C. v. HUNGARY JUDGMENT

further initiative of the judge - conduct the proceedings motioned by the judge solely
in respect of the prohibition of application of the law. The legal consequences of the
Constitutional Court ruling on the general or specific prohibition of application shaH
be drawn by the judge in charge who shaH deliver a decision in the action in
compliance with the ruling.

3.1. An essential objective of the Constitution-protecting tasks of the Constitutional
Court is to prevent the prevalence of unconstitutional norms in the legal system. The
judge authorised to determine individuallegal disputes ... is bound to adopt a decision
on the basis of the constitutional interpretation ofthe applicable law. However, in case
of unconstitutionality irresolvable by the interpretation of the law, the judge -Iacking
the power to set aside the law - shaH necessarily cooperate with the Constitutional
Court, on the basis of his statutory obligation. To put it another way, in case of
unconstitutionality irresolvable by the interpretation of the law, the Iitigant's right to a
lawful judge shaH only prevail in the course of the Constitutional Court proceedings .
... The judge tuming to the Constitutional Court shaH, on the basis of his obligation
flowing frOIDArticle 50( 1) of the Constitution, act in order to protect the individual
rights of the parties concemed in the legal dispute, but he can only comply with this
constitutional obligation upon the Constitutional Court's decision on the merits of the
case ....

3.5. Thus, the purpose of the institution ofthejudge's initiative is partly to enforce
the Iitigant's fundamental right to a lawfuljudge, and - beyond the abstract protection
of constitutionality - partly to prevent that any individuallegal dispute be determined
... on the basis of an unconstitutionallaw.

Thus, when in a given Iitigation the judge - complying with his constitutional
obligation - initiates an examination of the constitutionality of the applicable law, the
scope of the unconstitutionality found by the Constitutional Court shaH, as a rule,
extend to aH pending Iitigations having the same factual and legal basis as the one
giving rise to the Constitutional Court proceedings. The legal consequences of the
unconstitutionality found and of the general prohibition of application imposed as a
result of the examination of the constitutionality in the 'concrete norm control'
proceedings shaH be drawn by the judges sitting in those pending legal actions which
do not form part of the Constitutional Court proceedings but have arisen from an
identical factual basis and have to be determined under the same law..... "

(f'i8) The Europe~m Union Charter of Fundamental Rights provides as
fo~s:

Article 30 - Protection in the event of unjustified dismissal

"Every worker has the right to protection against unjustified dismissal, in
accordance with Union law and nationallaws and practices."

According to the Explanations relating to the Charter of Fundamental
Rights [2007/C 303/02)], Article 30 draws on Article 24 of the revised
European Social Charter. .=

19. The revised European Social Charter provides as follows:
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Article 24 - The right to protection in cases of termination of employmene

"With a view to ènsuring the effective exercise of the right of workers to protection
in cases of termination of employment, the Parties undertake to recognise:

a. the right of ail workers not to have their employment terminated without valid
reasons for such termination connected with their capacity or conduct or based on the
operational requirements ofthe undertaking, establishment or service;

b. the right of workers whose employment is terminated without a valid reason to
adequate compensation or other appropriate relief.

To this end the Parties undertake to ensure that a worker who considers that his
employment has been terminated without a valid reason shall have the right to appeal
to an impartial body."

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 6 ~ 1OF THE CONVENTION

20. The applicant complained that by not having been given reasons for
her dismissal her right of access to a court was effectively frustrated in
breach of Article 6 ~ 1 of the Convention, which reads as relevant:

"In the determination of his civil rights and obligations ... everyone is entitled to a
fair ... hearing ... by [a] ... tribunal ..."

21. The Govemment contested that argument.

A. Admissibility

1. The Government's arguments

r2D The Govemment submitted that the applicant's claim was of a
pu'lm{law nature and fell outside the material scope of the application of
Article 6 of the Convention, therefore it was incompatible ratio ne materiae
with its provisions, within the meaning of Article 35 ~ 3 (a). They stressed
that although access to a court was not excluded expressly in respect of the
right claimed by the applicant, this could not create a substantive right under
Hungarian law, to be recognised as a civil right for the purposes of Article 6
of the Convention.
23. Furthermore, the Govemment argued that the applicant had not

exhausted domestic remedies in that she had not instituted proceedings
before the labour court; had she done so, an eventual final judgment against
her couId have been challenged before the Constitutional Court. In the light
of the Constitutional Court's decision of 18 February 2011(see paragraph 16

IThis provision has not been accepted by Hungary.
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above), read in conjunction with the one of 6 May 2011 (see paragraph 17
above), the Constitutional Court would have most probably delivered a
decision excluding the applicability of the unconstitutional law in the
applicant' s case, resulting in the re-opening of the labour-court proceedings.

Moreover, if the applicant's would-be labour action had been pending at
the material time, the labour court would have had the duty - in accordance
with the Constitutional Court's decision of 6 May 2011 - to initiate
proceedings before the Constitutional Court in order to have the non-
applicability ofthe unconstitutionallaw examined in that pending litigation.

24. FinaIly, in the Govemment's view, the applicant's right of access to
a court in order to protect her eventual reputational or pecuniary rights
related to her employment was not affected by the removal of the
employer's obligation to give reasons for her dismissal. Since no reasons
had been given for the dismissal at aIl, the latter could not possibly imply
inaptitude on the employee's side or prejudice the applicant's reputation in
any manner. Moreover, the aIleged pecuniary interests had remained
claimable in court, independently of the absence of reasons; in any case,
they were not sufficient to create a civil right to remain employed as a civil
servant.

2. The applicant 's arguments

25. The applicant argued that, in the absence of express exclusion of
access to a court for legal disputes of civil servants, the issue was not
excluded from the ambit of Article 6 of the Convention. In addition, she
submitted that a labour dispute related to the dismissal of a civil servant
inevitably carried pecuniary consequences that obviously feIl into the
category of "civil rights and obligations".

26. As to the exhaustion of domestic remedies, the applicant pointed out
that a constitutional complaint could not be considered as a means of direct
and speedy protection ofthe rights guaranteed by the Convention, especiaIly
in that a complainant must have lost a labour law action prior to a
constitutional procedure. Moreover, the Constitutional Court would have
decided on the non-applicability of an unconstitutional provision within its
discretionary powers, therefore a complaint to it was no effective remedy.

27. In addition, the applicant submitted that both Constitutional Court
decisions in question post-dated the deadline for her to initiate labour court
proceedings, that is, thirty days after the communication of dismissal. Thus
she could not possibly benefit either from the annulment of the impugned
law (see paragraph 16 above) or from the change of the Constitutional
Court's interpretation ofnon-applicability (see paragraph 17 above). In any
case, to the applicant's knowledge, the labour courts' practice was not in
line with the Govemment's suggestion in that no referrals to the
Constitutional Court were put in place by the labour courts.
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3. The Court's assessment

28. The Court notes that the Government reproached the applicant for
not having filed a labour action, available in the circumstances, which
would have subsequently enabled a Constitutional Court scrutiny of the
non-applicability of the impugned provision in her particular case.
However, the Court notes at the outset that such an action - in which the
applicant should have challenged her dismissal, whose reasons were entirely
unknown to her - could only have been a formaI motion. For the Court, the
applicant cannot be expected to have made such an attempt in the
circumstances.
Moreover, the Constitutional Court decisions referred to by the

Government undisputedly post-dated, by several months, the time-limit
relevant for the applicant's potentiallabour-Iaw action and cannot therefore
be attributed any relevance.
In any case, the Court takes the view that it cannot speculate about the

labour-court judge potentially referring the case to Constitutional Court
scrutiny and then about the latter's decision concerning the non-
applicability of the annulled provision in the applicant's case.
The Court is therefore satisfied that the application cannot be rejected for

non-exhaustion of domestic remedies.
29. Furthermore, the Court observes the parties' diverging views on the

question of applicability of Article 6 ~ 1 in the case. 1t notes that since the
dispute at issue related to the applicant's dismissal from her employment, it
concerned a "civil" right (see e.g. Cudak v. Lithuania [GC], no. 15869/02,
~~ 44 to 47, ECHR:-201O). 1t further notes that it has not been disputed by
the parties that under Hungarian law the applicant as a former government
official had the formaI right to challenge her dismissal in court. This
consideration alone allows the Court to find that Article 6 ~ 1 is applicable
in the circumstances (see Vilho Eskelinen and Others v. Finland [GC],
no. 63235/00, ~~ 62-63, ECHR 2007-II); and the extent to which the
applicant's reputational or pecuniary interests were prejudiced by the
absence of reasons are immaterial in this context.
The application thus cannot be rejected as incompatible ratione materiae

with the provisions of the Convention or as manifestly ill-founded, within
the meaning of Article 35 ~ 3 (a). The Court further notes that it is not
inadmissible on any other grounds. It must therefore be declared admissible.

B. Merits

30. The Government have not disputed the applicant's allegations on the
merits.
31. The Court recalls that, according to its well-established case-Iaw,

Article 6 ~ 1 of the Convention may be relied on by individuals who
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consider that an interference with the exercise of one of their (civil) rights is
unlawfuI and complain that they have not had the possibility of submitting
that c1aim to a court meeting the requirements of Article 6 ~ 1 (see Le
Compte, Van Leuven and De Meyere v. Be/gium, 23 June 1981, ~ 44, Series
A no. 43). In the words of the Court's Golder judgment, Article 6 ~ 1
embodies the "right to a court", of which the right of access, that is the right
to institute proceedings before courts in civil matters, constitutes one aspect
(see Go/der v. the United Kingdom, 21 February 1975, ~ 36, Series A
no. 18).

32. However, this right is not absolute, but may be subject to limitations;
these are permitted by implication since the right of access by its very
nature calls for regulation by the State. In this respect, the Contracting
States enjoy a certain margin of appreciation, although the final decision as
to the observance of the Convention' s requirements rests with the Court. It
must be satisfied that the limitations applied do not restrict or reduce the
access left to the individu al in such a way or to such an extent that the very
essence of the right is impaired. Furthermore, a limitation will not be
compatible with Article 6 ~ 1 if it does not pursue a legitimate aim and if

. there is not a reasonable relationship of proportionality between the means
employed and the aim sought to be achieved (see Osman v. the United
Kingdom, 28 October 1998, ~ 147, Reports of Judgments and Decisions
1998-VIII).

33. The Court would add that Article 6 ~ 1 of the Convention leaves to
the Contracting States the choice of the means of ensuring that the right of
access to a court is secured in their judicial systems, the Court' s task being
only to ascertain whether the method they have chosen is consistent with the
requirements of a fair trial. In this respect, it must be remembered that the
Convention is designed to "guarantee not rights that are theoretical or
iIIusory but rights that are practical and effective" and that the maintaining
in the domestic law ofthe right tobring a labour-Iaw c1aim does not in itself
ensure the effectiveness of the right to access to a court, ifthat possibility is
devoid of any substance and thus of any prospect of success (see, mutatis
mutandis, Imbrioscia v. Switzerland, 24 November 1993, ~ 38, Series A
no. 275).

34. In the particular case, the Court observes that the applicant as a
former government official dismissed from service was in princip le entitled
to challenge that dismissal in court. However, since the employer was under
no obligation to give any reasons for that dismissal, the Court takes the view
that it is inconceivable for the applicant to have brought a meaningful
action, for want of any known position of the respondent employer. For the
Court, this legal constellation amounts to depriving the impugned right of
action of ail substance. The Court also notes that the Constitutional Court,
whose approach was partly based on the Court's relevant case-Iaw, annulled
the underlying domestic provision for, among others, similar considerations
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(see paragraph 16 above), largely in line with the spirit of the European
Union Charter of Fundamental Rights (see paragraph 18 above) and the
revised European Social Charter (see paragraph 19 above).
35. The foregoing considerations are sufficient to enabJe the Court to

conclude that, in disputes conceming civil rights such as the present one,
such a limited review cannot be considered to be an effective judicial review
under Article 6 S 1. Th~e has therefore been a violation of the applicant's
right of access to a court (see Obermeier v. Austria, 28 June 1990, S 70,
Series A no. 179; and, a contrario, A. Menarini Diagnostics S.R.L. v. !ta/y,
no. 43509/08, SS 57-to 67, 27 September 2011).
There has accordingly been a violation of Article 6 S 1 of the

Convention.

II. APPLICATION OF ARTICLE 41 OF THE CONVENTION

36. Article 41 of the Convention provides:

"If the Court finds that there has been a violation of the Convention or the Protocols
thereto, and if the internaI law of the High Contracting Party concerned allows only
partial reparation to be made, the Court shaH, if necessary, afford just satisfaction to
the injured party."

A. Damage

37. The applicant claimed 19,590 euros (EUR) in respect of pecuniary
damage and EOR 15,000 in respect of non-pecuniary damage.
38. The Govemment contested these claims.
39. The Court does not discem any causal link between the violation

found and the pecuniary damage alleged; it therefore rejects this claim. On
the other hand, it considers that the applicant must have suffered sorne non-
pecuniary damage and awards her EUR 6,000 in respect of non-pecuniary
damage.

B. Costs and expenses

40. The applicant also claimed EOR 5,000 for the costs and expenses
incurred before the Court. This sum corresponds to 36 hours of legal work
billable by her lawyer at an hourly rate of EOR 135 including VAT as weil
as EUR 140 ofmiscellaneous expenses.
41. The Govemment contested these claims.
42. According to the Court's case-law, an applicant is entitled to the

reimbursement of costs and expenses only in so far as it has been shown
that these have been actually and necessarily incurred and are reasonable as
to quantum. In the present case, regard being had to the documents in Îts
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possession and the above criteria, the Court considers it reasonable to award
the sum ofEUR 3,000 covering costs under ail heads.

c. Default interest

43. The Court considers it appropriate that the default interest rate
should be based on the marginal lending rate of the European Central Bank,
to which should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Declares the application admissible;

2. Holds that there has been a violation of Article 6 ~ 1 ofthe Convention;

3. Holds
(a) that the respondent State is to pay the applicant, within three months
frOIDthe date on which the judgment becomes final in accordance with
Article 44 ~ 2 of the Convention, the foHowing amounts, to be converted
into Hungarian forints at the rate applicable at the date of settlement:

(i) EUR 6,000 (six thousand euros), plus any tax that may be
chargeable, in respect of non-pecuniary damage;
(iii) EUR 3,000 (three thousand euros), plus any tax that may be
chargeable to the applicant, in respect of costs and expenses;

(b) that from the expiry of the above-mentioned three months until
settlement simple interest shaH be payable on the above amounts at a
rate equal to the marginal lending rate of the European Central Bank
during the default period plus three percentage points;

4. Dismisses the remainder of the applicant's claim for just satisfaction.
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Done in English, and notified in writing on 10 July 2012, pursuant to
Rule 77 ~~ 2 and 3 of the Rules of Court.

Stanley Naismith
Registrar

Françoise Tulkens
President

In accordance with Article 45 ~ 2 of the Convention and Rule 74 ~ 2 of
the Rules of Court, the' separate opinion of Judge Pinto De Albuquerque is
annexed to this judgment.

F.T.
S.H.N.
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CONCURRING OPINION OF JUDGE PINTO DE

ALBUQUERQUE

1agree with the finding that there has been a violation of Article 6 of the
European Convention on Human Rights (the Convention). Nonetheless, 1
feel bound to append this concurring opinion in order to explain, and
expand on, the reasons why 1 consider that the respondent State did not
comply with the Convention. In view of the facts of the case and the
applicable legal framework, the fundamental question that must be
formulated is the following: is it legitimate to interpret Article 6 of the
Convention in the light of Article 24 ofthe revised European Social Charter
in a human rights case against aState that is not bound by the latter
provision? In other words, can the Court, in interpreting Article 6 of the
Convention, apply the standard laid down in Article 4 of ILO Convention
No. 158 to a country which has not ratified this latter Convention? These
questions require a thorough answer which must take into consideration the
protection of social rights by the Convention and the contemporary
interconnection between international human-rights law and international
labour lawl.

Termination of employment in international labour law

ILO Convention No. 158 and Recommendation No. 166 concerning
termination of employment provide for the following basic guarantees: valid
reason for dismissal and the enunciation of non-valid reasons for dismissal,
an opportunity for workers to be aware of and respond to allegations, the
right of appeal, the sharing of the burden of proof and the right to
compensation. Pursuant to Articles 4-6 of ILO Convention No. 158, a
worker's employment is not to be terminated unless there is a valid reason
for such termination, connected with the capacity or conduct of the worker
or based on the operational requirements of the undertaking, establishment
or service. The following, inter alia, do not constitute valid reasons for
termination: (a) union membership or participation in union activities
outside working hours or, with the consent of the employer, within working
hours; (b) seeking office as, or acting or having acted in the capacity of, a
workers' representative; (c) the filing of a complaint or the participation in
proceedings against an employer involving alleged violation of laws or
regulations or recourse to competent administrative authorities; (d) race,
colour, sex, marital status, family responsibilities, pregnancy, religion,

1 1have expressed my thoughts on these two important topies in a partly concurring and partly
dissenting opinion joined to the Grand Chamber case Konstantin Markin v. Russia [Ge],
no. 30078/06, ECHR 2012 (extracts).
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political opinion, national extraction or social origin; (e) absence from work
during maternity leave. Temporary absence from work because of i1Iness or
injury does not constitute a valid reason for termination. Thirty-five
countries have ratified this Convention worldwide, but Hungary is not one
ofthem.
The ILO Committee of Experts on the Application of Conventions and

Recommendations has stated that the need to base termination of
employment on a valid reason. is the cornerstone of the above-mentioned
ILO Convention's provisions, since it "removes the possibility for the
employer to unilaterally end an employment relationship of indeterminate
duration by means of a period of notice or compensation in lieu thereof,l. In
the light of Article 4 of the ILO Convention, termination of employment
"does not merely require the employer to provide justification for the
dismissal of a worker, but requires, above ail, that, in accordance with the
'fundamental principle of justification', a worker's employment is not to be
terminated unless there is a valid reason for such termination connected
with the capacity or conduct of the worker or based on the operational
requirements of the undertaking,,2. The same Committee of Experts has
acknowledged, in broad terms, that: "Because the [ILO] Convention
supports productive. and sustainable enterprises, it recognizes that economic
downturns can' constitute a valid reason for termination of employment. The
Committee stresses that social dialogue is the core procedural response to
collective dismissals - consultations with workers or their representatives to
search for means to avoid or minimize the social and economic impact of
terminations of employment for workers.,,3 Thus, the scope of Article 4 is
arguably broad enough to accommodate reasons related to non-disciplinary
conduct by a worker and to an enterprise's strategic needs.
Articles 8-10 of the ILO Convention deal with the appeal procedure.

These provisions do not merely provide workers with a right to appeal, but
they also ensure that workers do not have to bear alone the burden of
proving that the termination was not justified. Moreover, it is stipulated that
the adjudicatory body, in addition to having power to declare a dismissal
invalid, must have competence to award the full spectrum of remedies,
including reinstatement, adequate compensation or "such other relief as may
be deemed appropriate".
Article 2, paragraph 2, of the ILO Convention sets out the exclusions

which may be made in view of the nature of the contract of employment. It

1 CEACR, General Survey - Protection against unjustified dismissal (1995), para. 76.
2 CEACR direct request - Luxembourg (2007). See report of the ILC at its 67th Session in
which it was stated "Thus, today the justification principle has become the centrepiece of
the law goveming tennination of employment by the employer ... ", ILC, 67th Session,
1981, Report vm(I), p. 7.
3 CEACR - General observation conceming Convention No. 158 (CEACR, 79th Session,
November-Oecember 2008).
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provides that a "Member may exclude the following categories of employed
persons from ail or sorne of the provisions ofthis Convention: (a) workers
engaged under a contract of employment for a specified period of time or a
specified task; (b) workers serving a period of probation or a qualifying
period of employment, determined in advance and of reasonable duration;
(c) workers engaged on a casual basis for a short period'."

Termination of employment in international human-rights law

In its General Comment No. 18 on the Right to Work, the UN Committee
on Economie, Social and Cultural Rights noted that violations of the right to
work can occur through acts of omission, for example when States parties
do not regulate the activities of individuals or groups to prevent them from
impeding the right of others to work. Thus, the Committee on Economie,
Social and Cultural Rights considered that "violations of the obligations to
protect follow from the failure of States parties to take ail necessary
measures to safeguard persons within their jurisdictions from infringements
of the right to work by third parties. They include omissions such as ... the
failure to protect workers against unlawful dismissal,,2. Hungary is bound
by Article 6 ofthe International Covenant on Economie, Social and Cultural
Rights and in partieular by the prohibition of unlawful dismissal derived
from it. Dismissal which is not grounded on valid reasons that are
specifically provided for by law is unquestionably unlawfuI.

1 The Tripartite Committee established to consider a representation brought under
Article 24 of the ILü Constitution by the Confederation Générale du Travail-Force
Ouvrière with regard to the French ürdinance no. 2005-893, concluded that two years was
not a reasonable period of time for the purposes of Article 2, paragraph 2 of ILü
Convention no. 158 (Goveming Body doc. GB.300/20/6), thus contradicting the decision of
the Conseil d'Etat of 19 üctober 2005. The Committee also found that the ürdinance
departed from the basic requirements of Article 4 of the relevant ILü Convention, insofar
as workers whose employment was terminated for reasons of performance or conduct did
not need to be provided an opportunity, prior to or at the time of termination, to defend
themselves against the allegations made, as required by Article 7 of the [ILü] Convention,
and the requirement under Article 4, read with Article 7, of the [ILü] Convention that the
employee must be given a valid reason, prior to or at the time of termination, at least in
cases relating to conduct or performance, needed similarly to be complied with only where
the termination is of a disciplinary nature. Subsequently, the French legislation on
"contracts for new employment" was changed. The French Court of Cassation, in its
judgment of 1 July 2008, confirmed the Committee's opinion.
2 General Comment No. 18 on the Right to Work, UN Committee on Economie, Social and
Cultural Rights (E/C.12/GC/18), adopted on 24 November 2005, at paragraph 35. See also
paragraph Il of the general comment in which explicit reference is made to Article 4 of
Convention No. 158.
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Termination of employment in European Human-Rights Law

19

Tennination of employment concerns a civil right under the protection of
Article 6 of the Convention 1. In Vi/ho Eskelinen and Others, the Court
extended this protection, in principle, to aIl civil servants, the exception
being those cases where nationallaw does not confer a right of access to the
court to a category of civil servants and such exclusion of the Convention
protection is justified2• While the Court gave a list of non-exhaustive
examples of "ordinary labour disputes" to which Article 6 should in
princip le apply, it did not exclude other labour-related proceedings from
applicability of that article. Later, the Court held that the approach
developed in the case of Vi/ho Eskelinen and Others also applied to access
to a public office3 and tennination of public office4, assessing issues such as
the unfairness of proceedings concerning removal from officeS, or the
excessive overall length of the dismissal proceedings6• This broad
protection afforded to employees by Article 6 was complemented by other
Articles. Tennination of employment has also been assessed from the
perspective of other Convention rights and freedoms. such as the freedom to
hoId religious beliefs7 and freedom ofexpression8•
Pursuant to Article 24 of the Revised European Social Charter, aIl

workers have the right not to have their employment tenninated without
valid reasons for such termination connected with their capacity or conduct
or based on the operational requirements of the undertaking, establishment
or service; the Parties undertake to ensure the right of workers whose

1 The Court's case-Iaw on this topic started with disciplinary proceedings in which the right
to continue to practise a profession was at stake, giving rise to disputes over civil rights
within the meaning of Article 6 (see, among other authorities, the foIIowing judgments:
Konig v. Germany, 28 June 1978, Series A no. 27, and Le Compte, Van Leuven and De
Meyere v.Belgium, 23 June 1981, Series A no. 43).
2 Vi/ho Eskelinen and Others v. Finland (GC), no. 63235/00, ~~ 62-63, ECHR 2007-II.
3 Majski v. Croatia (No. 2), no.16924/08, 19 July 2011, Kübler v. Germany, no. 32715/06,
13 January 2011, and, implicitly, Josephides v. Cyprus, no.33761/02, 6 December 2007,
and Penttinen v. Finland (dec.), no. 9125/07, 5 January 2010.
4 Sabeh el Lei/ v. France, (Ge) no. 34869/05, 29 June 2011, and Cudak v. Lithuania (GC),
no. 15869/02,23 March 2010.
5 Hrdalo v. Croatia, no. 23272/07, 27 September 2011, and Lesjak v. Croatia,
no. 25904/06,18 February 2010.
6 Mishgjoni v. Albania, no.18381/05, 7 December 2010, and Golenja v. Slovenia,
no. 76378/01, 30 March 2006.
7 Ivanova v. Bulgaria, no.52435/99, 12 April 2007, on the applicant's dismissal from her
job as swimming-pool manager at the River Shipbuilding and Navigation School because
ofher religious beliefs.
8 Heinisch v. Germany,' no. 28274/08, 21 October 2010, on the applicant's dismissal,
without notice, from her job as a geriatric nurse for a Iimited liability company specialising
in health care of the elderly which is majority-owned by the Land of Berlin, on the ground
that she had lodged a criminal complaint against her employer, and the refusai of the
domestic courts in the ensuing proceedings to order her reinstatement.
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employment is tenninated without a valid reason to adequate compensation
or other appropriate relief and the right to appeal to an impartial body when
they consider that their employment has been tenninated without a valid
reason. This provision has been accepted by 24 Member States of the
Council of Europe, but not by Hungary. Article 30 of the Charter of
Fundamental Rights of the European Union reinforced this consensus, by
drawing on the above-mentioned provision, as the respective
"Explanations" show!.

Taking into account the significant European consensus on protection in
cases of tennination of employment. there is a positive obligation for the
Contracting Parties to the Convention to implement the principle of
justification for tennination of employment, i.e. a legal system of justified
tennination of employment. The Court has already established that a social
right can legitimately be derived from a Convention provision, even when
such a right is foreseen in the European Social Charter and the Contracting
Party is not bound by the relevant provision of the Charter2• This
jurisprudence is also valid in the case of the right of aIl workers not to have
their employment tenninated without valid reasons for such tennination and
the concomitant right to appeal the decision of tennination of employment
to an impartial body.

In European human-rights law. the right to protection in cases of
tennination of employment applies to aIl categories of employees. including
civil servants and public officiaIs. The Contracting Parties may, within their
margin of appreciation, consider that workers engaged under a contract of
employment for a specified period of time or a specified task, workers
serving a period of probation or a qualirying period of employment,
detennined in advance and of reasonable duration, and workers engaged on
a casual basis for a short period do not benefit from this guarantee.

In any event, no tennination of employment is acceptable under
European human-rights law based on discriminatory reasons, such as union
membership or participation in union activities outside working hours or,
with the consent of the employer, within working hours; seeking office as,
or acting or having acted in the capacity of, a workers' representative; the
filing of a complaint or participation in proceedings against an employer
involving aIleged violation of laws or regulations or recourse to competent
administrative authorities; race, colour, sex, marital status, family
responsibilities, pregnancy, religion, political opinion, national extraction or

1 See Explanations Relating to the Charter of Fundamental Rights (2007/C 303/02). See
also Directive 2001/23IEC on the safeguarding of employees' rights in the event of
transfers of undertakings, and Directive 80/987IEEC on the protection of employees in the
event of the insolvency oftheir employer, as amended by Directive 2002/74IEC.
2 Demir and Baykara v. Turkey (Ge), no. 34503/97, ~~ 153-154, ECHR 2008.
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social origin; absence from work during maternity, paternity or parental
leavel.
ln sum, the right to protection in the event oftermination of employment

has a minimum content in European human rights law, consisting of four
core reguirements: a formai writien notice of termination of emplovrnent
given to the employee, a pre-termination opportunity to respond given to the
employee, a valid reason for termination, and an appeal to an independent
body. The right of appeal against any termination of employment to an
independent body requires that this body has the powers to verify the factual
and legal aspects of the appealed decision and to remedy it, if it is found
illegal2•

The application of the European standard to the present case

Given that Article 24 of the Revised European Social Charter and Article
30 of the European Union Charter of Fundamental Rights are invoked by
the Chamber to shed light on its interpretation of Article 6 of the
Convention, and both those Articles are inspired by Article 4 of ILO
Convention No. 158 on termination of employment, the question of the
legitimacy of this interpretation may be raised, bearing in mind that
Hungary is not a party to ILO Convention No. 158, nor has it accepted
Article 24 of the Revised European Social Charter.
ln view of the aforementioned European standard based on the principle

of justification of termination of employment, the answer must be in the
affirmative. This answer is strengthened by the circumstance that Hungary
is bound by Article 30 of the EU Charter of Fundamental Rights, which
enshrines the said principle, and Article 6 of the International Covenant on
Economie, Social and Cultural Rights, which includes such a principle by
virtue to General Comment No. 18 on the Right to Work. It is not
acceptable for one and the same State to advocate a double standard on
termination of employment in respect of different international
organisations, claiming to be held to a lower standard vis-à-vis the Council
of Europe when it is already subject to a more demanding standard vis-à-vis
the United Nations and the European Union.

1 Specifically referring to Article 5-c of ILO Convention No. 158, see Heinisch, quoted
above, ~ 39, which found that the applicant's dismissal without notice on the ground that
she had lodged a criminal complaint against her employer and the refusaI of the domestic
courts in the ensuing proceedings to order her reinstatement infringed her right to freedom
of expression as provided in Article 10 of the Convention.
2 This right to protection of workers is an obligation of result which the state is bound to
achieve within a reasonable period of time through adequate legislative, judicial and
administrative instruments, including the approval of a suitable legislative framework, an
efficient judicial structure and supervisory administrative machinery. This right may be
restricted or even annulled in exceptional circumstances, as long as retrogressive measures
pursue general welfare aims and are implemented progressively and proportionately.
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The respondent Govemment themselves demonstrated that the applicant
enjoyed a limited right of access to a court under national law "in cases of
discriminatory dismissal or in breach of the special protection afforded by
law on objective grounds (see Article 90 of the Labour Code)". This is
sufficient to consider Article 6 of the Convention applicable to the instant
case, making redundant and even contradictory the Govemment's additional
allegation that the exclusion of Article 6 rights for the civil servant was
justified "because of the public-Iaw nature of the dispute and because the
subject matter of the dispute calls into question the special bond between the
State and its employee" (page 9 of the Govemment's observations).
Given that the first Vi/ho Eskelinen criterion is satisfied, Article 6 is fully

applicable to the case and the applicant benefits from its protection, since
she was a civil servant working in the environmental inspectorate, not
engaged under a contract of employment for a specified period of time or a
specified task, nor serving a period of probation or a qualifying period of
employment, nor engaged on a casual basis for a short period. Thus, the
termination of her employment breached her rights to know the reasons for
her dismissal and to have her dismissal fully assessed by an independent
body, as provided for by Article 6 of the Convention.
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